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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Avi Koren ("Alien") filed by Enpl oyer Bengal
Protea Limted ("Enployer") pursuant to 212(a)(5)(A) of the
| Mm gration and Nationality Act, as anended, 8 U.S.C.

1182(a)(5) (A)(the "Act"), and the regul ati ons pronul gat ed

t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U S. Departnent of Labor, Atlanta, Georgia, denied the
application, and the Enpl oyer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent



service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On March 15, 1994, the Enployer filed an anmended application
for labor certification to enable the Alien to fill the position
of Inport Manager in its Dianond I nports and sal es conpany.

The duties of the job offered were described as foll ows:

“Directs inports of dianonds fromlsrael for resale to
whol esal ers and retail stores in the U S. Appraise dianonds in
| srael and negotiate purchase fromlIsrael supplier. Oversee
transportation of dianonds fromlsrael including custons
docunents, insurance and shi ppi ng paperwork. Responsible for
inventory control.”

No education and 3 years experience in the job were required
or the related occupation of sal es manager. Special requirenents
were: Fluency in Hebrew. Mist travel to Israel 2-3 tinmes per
year. Wages were $21,800.00 per year. The applicant would
supervi se 1 enpl oyee and report to the President. (AF-99-103a)

On June 12, 1995, the CO issued a NOF denying certification.
The CO al | eged that enpl oyer nmay have violated 20 C. F. R
656. 21(b)(2)(1) in that the Hebrew Language requirenent al ong
with travel out of country to Israel may be unduly restrictive.
The CO required docunentation by enployer that the requirenments
are a business necessity such as correspondence, invoices, price
lists, telephone bills, etc. Secondly, Enployer may have viol at ed
Section 656.21(b)(5) “..because the duties of this job are
tailored to the education, training and experience listed by the
alien on the 750-B form . The enployer’s job description as
described in Item 13 of the 750-A formfor the position of
Whol esal er 11/1nport Manager, is described the same as the job
duties that are now being perforned by the alien as Sal es Manager

for the Enployer.” (AF-76-82)

Enmpl oyer, July 18, 1995, forwarded its rebuttal, stating that
t he busi ness conducted had substantial contacts with Israel and
t hat Hebrew was a business necessity. Substantial docunentation
was attached. In connection with the job experience issue,
Enpl oyer stated that the proposed duties of the inport manager
were: direct inmports of dianonds fromlsrael; appraise dianonds
in Israel; negotiate the purchase of dianonds from I srael
suppliers; oversee the transportation of dianonds fromlsrael to
the U S.; maintain inventory control. The duties alien currently
does as sal es manager are: devel op sales strategy; devel op



mar keting strategies; negotiate sales to purchasers in the U S, ;
coordi nate di anond purchases fromlsrael. The President of

Enmpl oyer, lgal Bengal, stated:”l amthe person w thin our

organi zation who is responsible for carrying out the purchasing
negoti ations and inporting of dianmonds fromlsrael. At the
present tine we have three full tine enployees. Myself (as
president), Avi Koren (sal es manager) and our office
manager/secretary. Due to our expansion plans and increased sal es
| have decided to reorgani ze the corporation to create a new

i nport manager position because | can no |longer carry out all of
my adm nistrative duties and those of an inport manager. There
will be four distinct enploynent positions within our U S.
corporation once this reorganization is conpleted. Each of the
enpl oyees will have separate and distinct job duties. The sales
manager position will continue to be separate and distinct from
the inport manager position.” (AF-6-75)

On Septenber 25, 1995, the CO issued a Final Determ nation
denying certification since Enployer had failed to docunment that
the job opportunity was different fromthe experience alien
gained with Enployer as a sales manager. “The job duties are
basically the sane, and the alien gained the qualifying
experience with the enployer, which cannot be used. The alien is
not qualified for the position." (AF-5,5(a))

On Cctober 17, 1995, Enployer filed a request for
reconsi deration of the Final Determ nation, which was denied. On
March 21, 1996, Enployer requested review by this Board (AF-1-4)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). An enployer may not require U. S. applicants to
have the sanme type of experience that the alien acquired only
while working for enployer in the sanme job. Central Harlem G oup,
Inc., 89-1NA-284 (May 14, 1991). In order for an Enployer to
successfully argue that the alien gained his qualifying
experience in a “lesser” job it nust be denonstrated that the
“lesser” job is sufficiently dissimlar to the job offered.
Brent - Wod Products, Inc., 88-1NA-259 (Feb. 28, 1989)(en banc).
In Delitizer Corp. O Newton, 88-1NA-482 (May 9, 1990) (en banc)
sone of the criteria for determ ning whether jobs are
“sufficiently dissimlar” were set out as follows: relative job
duties, supervisory responsibilities and job requirenents of the
positions; positions within the enployer’s hierarchy; enployer’s
prior enploynent practices; whether and by whom the “higher”
position has been filled and whether it has been newly created,
respective sal ari es. Enpl oyer does not neet any of these
criteria. The fact remains that the “new job is basically a
reconfiguration of the old job with a bit of speculation as to
future business course thrown in. Therefore, we nust affirmthe




CO s final determnation for the reasons given.
ORDER

The Certifying Oficer's denial of |labor certification is
AFF| RVED.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge
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